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COMPTROLLER GENERAL OF THE UNITED STATES

, : WABHINGTON 28 933
B=1hL579 ' ' Februavy 1, 1961
ATRE UL e e T T

~ *
Judgo ierman E. Hoore ‘
2, O. Box 720 ' ‘ %
S%. Thomas, Virgin Islands ) ™

Tear Judge Moores

Tn your letter of November 30, 1960, you say you retirc: three
years aco ab the age of é5 as Judge of the District Court of the
Virgin Islands in accorcance with 28 U.S5.0. 373, and are receiving
from the United States an fanauity® of full salary in accorcdance there=
with, You say that since thers is no provision in the Uaited States
foda Jor further judicial service, you ara interested in how zuch pube
<3¢ mervice you can perform without affecting your "annuity.? Specifi~
~ally, you request our docision on the following questionss

w]., Can a territorial Judge, who 18 retired under
saction 373, Title 23, U.5.C., accept another position with
tae United States which carries a fixed salary, by walving
the fixed salary of that positlon, and retain hig annuity
ander Section 373, Title 207

up, TIf the ansuwer to the above question is in ine
affirmabive, snd if toe position accopted carried such con=
vermences as an office and 1living cuarters, and usc of
smboncbile and chauffour, and servanta, could those services
Lo accepted or would they be considored part salary?

v3, Cansach a retired Judce accept appointuent to a
mission by the State or other depariments which carries no
salary but which pays travel and living expeases in & for=
cign country, and 8511l rotain his annuity?

al, Am I correct in assuming that such a retired
Judze may accepb appoiniment on boards or commissions ia
trne Uaibe 1 States or i Virgin Islands which carr,’ no salsxy
¢r compensation vhatover?

v5, Is there any other governing factor except that

such a retired Judge may nob roccive both his annuity and a
salary from the United States ab the sane time?¥
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Tho ack of July 31, 189L, 28 Stat. 205, as amended, 5 U.85.0. 02,
provides: K

no peraon who holds an of fico the salary or ananual ' ‘
compensation atbached to which amounts to the sum ol two
thousand five hundred dollars ghall bo appointed to or
hold sny other office to which compensation 1is atbached
unloss specially authorized thorobo by law; but this shall
nct apply to rotirad officers of the Army, Navy, Alr ."7
Torce, Marins Corps, or Coast Guard whonever they may 00 '
elected to public office or whonever the Pregsident shall
sopoint them to offico by and with the advico and consent
of the Senate. Rotired onlisted mon of the Army, Navy,
Ady Force, Marine Corps, or Coaat Guard retired for any
cause, and retired officers of tho Army, Navy, Alr Forco,
tlarine Corps, or Coast Cuard who have been retired for
injuries received in bsttle or for injuries or incapaclily
<ncwred in 1ine of duty shall not, within the meaning of
+his section, be construcd to nold or to have held an
office during such rotircment."

25 U.5.C. 373 provides in pertinent part thats

"Any Jjudge of the Unlted Shatos District Cowrd for
tho District of Puerto Rico, the United States District
Court Br the District of the Canal Zono, the Districo
court, of Guam, or the District Court of tho Virgin Islands,
who resigns after attaining the ape of seventy yeaxrs and
aftor serving ab least len years, continuously or othere
wico, or afier attaining the age ol gixty=-fiva years and
afoer sorving at leoast fifteen years, continuously or other=
wize, shall contlnue during the remainder of his 1life to

" receive the salary he roceived when he relinquished office.
¥ e W

4o you nay, there is no provision in tho United States Codo for furthor
judicial service by you. LHorcover, 28 U.5.C. 373 spacifically refcrs

40 tha "office" as having beon pglinguished.” Thus, you no longer hold
the offico of Judge of the District Court of the Virgin Islands; aad tl»
dusl employment limitation 4n the ack of July 31, 189k, would not oro-
yikit you Ifron accepbing obher omploywent with or an appointnent to an
offics of the United Sthabtos.

The quastion then arises whether the payments to which you are on=
4izled under 28 UlS.C. 373 conctitube salary within the meaning of tho

act of May 10, 1916, 37 Stat. 120, as amended, 5 U.5.C. 58, which
speclfics thabs
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"Unlesa otherwise spacifically authorized by law, no
wmoney approprilated by aay act shall bo available for pay-
aer to any person receiving more than ono salary when the ‘
combined amount of said salaries oxceods the sum of $2,000
BPOX annum. "

Cur vicw is that the monetary payments provided by Conpress under 28 U.S.C.
373 4o Judges of tho courts listod thoerein do not. constitubte salary within
vhe noining of the achb of HMay 10, 1916, and that the word swilcry is used
in 26 U.5.C. 373 to donote the rate at which the paymcnts shall be made.

Alihough there 1s no statulory prohibition agailnst payment of the
anounts provided by 28 U.5.C. 373 at tho samo time that tho rocipient is
drawiny the salary of a posltion in which ho ia rendoring scrvice, the
concwrrant payment of the amounts provided by 28 U.S.C. 373 and the salary
i @ »osition in which an individuwal is rendering service would, as you
indlesto, bo inconslstent with the basic policies rogarding the dual pay-
cont 2D rebirement annuity and salary as expressed in civilian retirement
~ogieiation and without authority of law. 3ge in thabt regard 16 Comp.
mGne 121, in wileh we held thiat, alvhough thero was no statutory pro-
aibiticn against the resmployment in the Execubive civil sorvice of a
Foreign Service 0fficer, not of automatic retirement age, retired for
awgability, thers was no aubherlty for tho ceoncurrceat paymont of his ree
virewont annulby during the perdod of such employment. The claimant ine
velved in that docision obtainod judsment in his favor in the Cowrt of
Claims. Ses Brunwmricz v, United States, 90 Cb, Cl. 285 (1940). In
32 Comp. Goae U9 we coelinad to follow the Drunswick decision and afe-
firned the holding in 16 Comp. Gon. 121. (Giote: ine amount of salary
ané aaruity any retlred Foroign Service Officer or employee may raceive
if reorployed in Fedoral service 18 now spaclfied in soction 872 of the
Parelsn Service Act of 1946, aa added by section Lb of the Fareign
Scrvice Act Amencdments of 1960, 7L Stat. 8L6.)

Conzeguently, in accordancoe with the views exprossed in 32 Comp.
Gen. U7, you may not be paid the awounts provided by 28 U.S.C. 373 whdle
scrving in a salaried position in the Federal scrvice. loreover, and
in spocific reply to your first question, when the salary of an office
or position is fiked, there can be no vallid waliver of all or part of
the salery so fixed. Sece 26 Comp. Gen. 956, copy attached. Quastion 1
is ancwored accordingly.

in view of our answor Lo questioa 1, question 2 requires no answer.

Rozarding questions 3 and L, authorised travel expenzes, wirlch ordi-
narily would include living crpenscs, are, in. general, not conslderod as
salary or compensation, and noither the act of My 31, 18%L, nor the
ach of May 10, 1916, would proclude you from accoptingsuch appointments.
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Theroivzo, in the absence of any restriction applying to a particular
appoiiiviont, the queatlions are answerod In the affirmative.

{.oatlion 5, generélly, is answvered in the negative; but as to
spaclilc appoinbmeontn, othor factors of which wo are nob now aware
might require consideration. ‘

Vory truly yow's,

FRANK H, WAITZEL

Assistant Comptroller General
of the Unlted States

Lnclosurd /
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